
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION
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REPORT AND RECOMMENDATIONS

5RS\_R aUR 6\b_a N_R DYNV[aVSSl` A\aV\[` S\_ FbZZN_f >bQTZR[a \[ ?[\dYRQTR N[Q

D_\aRPaNOVYVaf #7Xa' B\`' .( N[Q .* V[ *2)*&Pc&,(($% 7RSR[QN[a`l B\ 8cVQR[PR A\aV\[ S\_

FbZZN_f >bQTZR[a #7Xa' B\' .. V[ *2)*&Pc&,(($% N[Q 7RSR[QN[a`l A\aV\[ a\ 7V`ZV`` S\_ @NPX

\S DR_`\[NY >b_V`QVPaV\[ N[Q =Z]_\]R_ IR[bR #7Xa' B\' *) V[ *2),&Pc&/($'

I. Motions for Summary Judgment

DYNV[aVSS 7VRPR&@V`N =[Qb`a_VR`% =[P' #j7VRPR&@V`Nk$ Z\cR` S\_ `bZZN_f WbQTZR[a \[

X[\dYRQTR N[Q ]_\aRPaNOVYVaf' 7RSR[QN[a` 7V`[Rf Fa\_R HF4% @@6 N[Q 7V`[Rf FU\]]V[T% =[P'

#j7V`[Rfk$ Z\cR S\_ `bZZN_f WbQTZR[a \[ YVXRYVU\\Q \S P\[Sb`V\[ N[Q V[Wb_f% N_TbV[T N YNPX \S

RcVQR[PR ]_\QbPRQ Of DYNV[aVSS'

FbZZN_f WbQTZR[a `U\bYQ OR T_N[aRQ jVS aUR Z\cN[a `U\d` aUNa aUR_R V` [\ TR[bV[R

QV`]baR N` a\ N[f ZNaR_VNY SNPa N[Q aUR Z\cN[a V` R[aVaYRQ a\ WbQTZR[a N` N ZNaaR_ \S YNd'k

9RQ' E' 6Vc' D' -.#N$' 4[f RcVQR[PR Zb`a OR cVRdRQ V[ aUR YVTUa Z\`a SNc\_NOYR a\ aUR
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[\[Z\cN[a' See Anderson v. Liberty Lobby, Inc.% ,// H'F' *,*% *-- #)10.$ #PVaV[T Adickes v.

S.H. Kress & Co.% +10 H'F' ),,% )-0&-1 #)1/($$' FbZZN_f WbQTZR[a V` ]_\]R_ dUR[ aUR_R V` [\

TR[bV[R QV`]baR \S ZNaR_VNY SNPa' Celotex v. Catrett% ,// H'F' +)/% +** #)10.$' j5f Va` cR_f

aR_Z`% aUV` `aN[QN_Q ]_\cVQR` aUNa aUR ZR_R ReV`aR[PR \S `\ZR NYYRTRQ SNPabNY QV`]baR ORadRR[ aUR

]N_aVR` dVYY [\a QRSRNa N[ \aUR_dV`R ]_\]R_Yf `b]]\_aRQ Z\aV\[ S\_ `bZZN_f WbQTZR[a3 aUR

_R^bV_RZR[a V` aUNa aUR_R OR [\ TR[bV[R LQV`]baRM \S ZNaR_VNY SNPa'k Anderson% ,// H'F' Na *,/&

,0' GUR `bO`aN[aVcR YNd VQR[aVSVR` aUR ZNaR_VNY SNPa`% N[Q QV`]baR` \cR_ SNPa` aUNa N_R V__RYRcN[a \_

b[[RPR``N_f dVYY [\a QRSRNa N Z\aV\[ S\_ `bZZN_f WbQTZR[a' Id. Na *,0' 4 QV`]baR NO\ba N

ZNaR_VNY SNPa V` jTR[bV[Rk dUR[ aUR RcVQR[PR V` j`bPU aUNa N _RN`\[NOYR Wb_f P\bYQ _Rab_[ N

cR_QVPa S\_ aUR [\[Z\cV[T ]N_af'k Id. GUR Z\cV[T ]N_af Zb`a VQR[aVSf aUR ON`V` S\_ T_N[aV[T

`bZZN_f WbQTZR[a N[Q RcVQR[PR QRZ\[`a_NaV[T aUR NO`R[PR \S N TR[bV[R QV`]baR \S ZNaR_VNY

SNPa' Celotex% ,// H'F' Na +*+'

=S aUR Z\cN[a ORN_` aUR Ob_QR[ \S ]_\\S \[ N[ V``bR Na a_VNY% aUR[ aUR Z\cN[a jZb`a

R`aNOYV`U ORf\[Q ]R_NQcR[ab_R NYY \S aUR R``R[aVNY RYRZR[a` \S aUR PYNVZ \_ QRSR[`R a\ dN__N[a

L`bZZN_fM WbQTZR[a V[ UV` SNc\_'k Fontenot v. Upjohn Co.% /0( 9'*Q ))1(% ))1, #-aU 6V_'

)10.$' =S aUR Z\cV[T ]N_af Q\R` [\a UNcR aUR bYaVZNaR Ob_QR[ \S ]R_`bN`V\[ Na a_VNY% aUR ]N_af

jZb`a RVaUR_ ]_\QbPR RcVQR[PR [RTNaV[T N[ R``R[aVNY RYRZR[a \S aUR [\[Z\cV[T ]N_afl` PYNVZ \_

QRSR[`R \_ `U\d aUNa aUR [\[Z\cV[T ]N_af Q\R` [\a UNcR R[\bTU RcVQR[PR \S N[ R``R[aVNY RYRZR[a

a\ PN__f Va` bYaVZNaR Ob_QR[ \S ]R_`bN`V\[ Na a_VNY'k Nissan Fire & Marine Ins. Co., Ltd. v. Fritz

Cos., Inc.% *)( 9'+Q )(11% ))(* #1aU 6V_' *((($'

A. Plaintiff’s Motions for Summary Judgment

DYNV[aVSS SV_`a Z\cR` S\_ `bZZN_f WbQTZR[a \[ aUR ^bR`aV\[ \S dURaUR_ 7RSR[QN[a` UNQ

NPabNY \_ VZ]baRQ X[\dYRQTR \S aUR ZN_X N` \S YNaR *((/' #7Xa' B\' .( Na )'$ =[ Q\V[T `\%
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DYNV[aVSS N`X` aUR 6\b_a a\ T_N[a `bZZN_f WbQTZR[a V[ Va` SNc\_ \[ U\aYf QV`]baRQ ^bR`aV\[` \S

SNPa' 7RSR[QN[a` ]_\cVQR N `bO`aN[aVcR QRSR[`R aUNa PNYY` aUR ZR_Va` \S DYNV[aVSSl` PYNVZ` V[a\

^bR`aV\[% Oba aUR 6\b_a \O`R_cR` aUNa aUR Z\`a `NYVR[a ^bR`aV\[ ]_R`R[aRQ V` dURaUR_ N ZNaR_VNY

^bR`aV\[ \S SNPa ReV`a` dVaU _RTN_Q a\ NPabNY #\_ VZ]baRQ$ X[\dYRQTR' <R_R% `bPU N ZNaR_VNY

^bR`aV\[ \S SNPa Q\R` ReV`a' GUb`% DYNV[aVSSl` _R^bR`a S\_ `bZZN_f WbQTZR[a \[ aUR V``bR \S

X[\dYRQTR PN[[\a ]_RcNVY'

FVZVYN_Yf% DYNV[aVSS Z\cR` S\_ `bZZN_f WbQTZR[a \[ aUR ^bR`aV\[ \S ]_\aRPaNOVYVaf \S Va`

a_NQRZN_X' #7Xa' B\' .* Na )'$ JUVYR aUR cNYVQVaf \S N ZN_X V` N ^bR`aV\[ \S YNd% O\aU ]N_aVR`

N]]RN_ a\ _RP\T[VgR aUNa i V[ aUV` PN`R% Na YRN`a i aUR ^bR`aV\[ \S cNYVQVaf ab_[` \[ N [bZOR_ \S

SNPabNY V``bR`% V[PYbQV[T dURaUR_ 7VRPR&@V`N UN` NON[Q\[RQ aUR ZN_X N[Q aUR QRT_RR a\ dUVPU aUR

ZN_X QR`P_VOR` aUR Sb[PaV\[NYVaf \S aUR ]_\QbPa` Na V``bR' GUR _RP\_Q N` Va `aN[Q` Q\R` [\a `bTTR`a

aUNa `bZZN_f WbQTZR[a V` N]]_\]_VNaR \[ aUV` V``bR'

B. Defendants’ Motion for Summary Judgment

7RSR[QN[a` NY`\ Z\cR S\_ `bZZN_f WbQTZR[a ON`RQ \[ aURV_ NYYRTNaV\[ aUNa DYNV[aVSS UN`

[\ RcVQR[PR a\ `U\d YVXRYVU\\Q \S P\[Sb`V\[ \_ V[Wb_f' #7Xa' B\' .. Na )'$ BRVaUR_ ]N_af QV`]baR`

aUNa aUR YVXRYVU\\Q \S P\[Sb`V\[ ]_\[T \S a_NQRZN_X V[S_V[TRZR[a V` N ^bR`aV\[ \S SNPa aUNa V`

NYZ\`a NYdNf` YRSa a\ aUR Wb_f a\ QRPVQR' GUR 6\b_a \O`R_cR` aUNa `V[PR aUR SVYV[T \S aUR V[`aN[a

Z\aV\[% aUR PN`R ]\`ab_R UN` PUN[TRQ N[Q QV`P\cR_f UN` _R\]R[RQ' 5ba [\adVaU`aN[QV[T aUNa

]\V[a% DYNV[aVSS ]_\QbPRQ N `bO`aN[aVNY NZ\b[a \S RcVQR[PR \[ aUV` ]\V[a% V[PYbQV[T aUR `VZVYN_Vaf

\S ]_\QbPa` N[Q ZN_X`% aUR ]b_PUN`R_ VQR[aVaVR`% aUR af]R \S ZN_X V[ ^bR`aV\[% 7V`[Rfl` NYYRTRQ

X[\dYRQTR \S aUR ZN_X`% N[Q cN_V\b` \aUR_ SNPa\_` aUNa NYY P\[`aVabaR RcVQR[PR b]\[ dUVPU N

_RN`\[NOYR Wb_f P\bYQ _RYf' #See, e.g'% 7Xa' B\' /* Na ),&*+'$ H]\[ ORV[T ]_R`R[aRQ dVaU aUV`

RcVQR[PR% 7RSR[QN[a` _R]Yf aUNa DYNV[aVSS UN` SNVYRQ a\ _ROba 7RSR[QN[a`l N_TbZR[a` aUNa aUR
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]_\[T` \S YVXRYVU\\Q \S P\[Sb`V\[ dRVTU V[ SNc\_ \S 7RSR[QN[a`' 5ba aUV` V` N QVSSR_R[a ^bR`aV\[

aUN[ dN` V[VaVNYYf ]_R`R[aRQ' GUR _RP\_Q PYRN_Yf `U\d` aUNa DYNV[aVSS UN` `bSSVPVR[a RcVQR[PR a\

\cR_P\ZR 7RSR[QN[a`l Z\aV\[ S\_ `bZZN_f WbQTZR[a \[ aUR V``bR \S YVXRYVU\\Q \S P\[Sb`V\['

FVZVYN_Yf% 7RSR[QN[a`l O_VRS NaaRZ]a a\ `U\d DYNV[aVSSl` NYYRTRQ YNPX \S RcVQR[PR a\ `U\d

V[Wb_f SNVY`' DYNV[aVSS [RRQ [\a ]_\cVQR `]RPVSVP RcVQR[PR \S ]N_aVPbYN_ Y\`a `NYR` V[ RcR_f V[`aN[PR'

7V`[Rfl` \d[ b`R \S aUR ZN_X` V[ P\ZZR_PR #N[Q ]_R`bZRQ ]_\SVa S_\Z aUNa b`R$ ZNf `R_cR N`

]_VZN SNPVR RcVQR[PR \S V[Wb_f' DYNV[aVSS UN` ]_\cVQRQ RcVQR[PR i NYORVa PV_PbZ`aN[aVNY i \S

V[Wb_f' GUb`% `bZZN_f WbQTZR[a \[ aUV` ]\V[a V` [\a dN__N[aRQ'

II. Motion to Dismiss

7V`[Rf 8[aR_]_V`R`% =[P' #j78=k$ N[Q 7V`[Rf 6\[`bZR_ D_\QbPa`% =[P' #j76Dk$ Z\cR a\

QV`ZV`` ON`RQ \[ NYYRTRQ YNPX \S ]R_`\[NY Wb_V`QVPaV\[ N[Q VZ]_\]R_ cR[bR'

4O`R[a N P\[a_\YYV[T SRQR_NY `aNabaR% N ]YNV[aVSS ZNf R`aNOYV`U ]R_`\[NY Wb_V`QVPaV\[ b[QR_

GReN`l` Y\[T&N_Z `aNabaR dUR[ aUNa ReR_PV`R \S ]R_`\[NY Wb_V`QVPaV\[ P\Z]\_a` dVaU 7bR D_\PR``'

3D Sys., Inc. v. Aarotech Labs., Inc.% ).( 9'+Q )+/+% )+/. #9RQ' 6V_' )110$3 see also 9RQ' E' 6Vc'

D' , #X$#)$#N$'

GUR GReN` Y\[T&N_Z `aNabaR NbaU\_VgR` aUR ReR_PV`R \S Wb_V`QVPaV\[ \cR_ [\[&_R`VQR[a`

jQ\V[T Ob`V[R``k V[ GReN`' Gundle Lining Constr. Corp. v. Adams County Asphalt, Inc.% 0- 9'+Q

*()% *(, #-aU 6V_' )11.$ #PVaV[T GRe' 6Vc' D_NP' " ERZ' 6\QR h )/'(,*$' GUR GReN` Fb]_RZR

6\b_a UN` V[aR_]_RaRQ aUR jQ\V[T Ob`V[R``k _R^bV_RZR[a O_\NQYf% NYY\dV[T aUR Y\[T&N_Z `aNabaR a\

_RNPU N` SN_ N` aUR SRQR_NY 6\[`aVabaV\[ ]R_ZVa`' Id. #PVaV[T Schlobohm v. Schapiro% /0, F'J'*Q

+--% +-/ #GRe' )11($$' GUb`% aUR ad\&`aR] V[^bV_f V` NPabNYYf \[R SRQR_NY QbR ]_\PR`` N[NYf`V`'

Johnston% -*+ 9'+Q Na .(1'
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4 P\b_al` ReR_PV`R \S ]R_`\[NY Wb_V`QVPaV\[ \cR_ N [\[&_R`VQR[a QRSR[QN[a P\Z]\_a` dVaU

P\[`aVabaV\[NY QbR ]_\PR`` _R^bV_RZR[a` dUR[ #)$ aUR QRSR[QN[a j]b_]\`RSbYYf NcNVYRQk Va`RYS \S

aUR OR[RSVa` N[Q ]_\aRPaV\[` \S aUR S\_bZ `aNaR Of R`aNOYV`UV[T jZV[VZbZ P\[aNPa`k dVaU aUNa

`aNaR% N[Q #*$ aUR ReR_PV`R \S ]R_`\[NY Wb_V`QVPaV\[ Q\R` [\a \SSR[Q a_NQVaV\[NY [\aV\[` \S jSNV_ ]YNf

N[Q `bO`aN[aVNY Wb`aVPR'k Moncrief Oil Int’l, Inc. v. OAO Gazprom% ,0) 9'+Q +(1% +)) #-aU 6V_'

*((/$ #PVaV[T Int’l Shoe Co. v. Wash.% +*. H'F' +)(% +). #)1,-$$' 5\aU ]_\[T` Zb`a OR `NaV`SVRQ

V[ \_QR_ S\_ N P\b_a a\ ReR_PV`R ]R_`\[NY Wb_V`QVPaV\[ \cR_ aUR QRSR[QN[a' Id.

GUR jZV[VZbZ P\[aNPa`k ]_\[T V` Sb_aUR_ `bOQVcVQRQ V[a\ P\[aNPa` aUNa P\[SR_ j`]RPVSVP

Wb_V`QVPaV\[k N[Q aU\`R aUNa P\[SR_ jTR[R_NY Wb_V`QVPaV\['k ;R[R_NY Wb_V`QVPaV\[ ReV`a` dUR[ N

[\[_R`VQR[a QRSR[QN[al` P\[aNPa` dVaU aUR S\_bZ `aNaR N_R j`bO`aN[aVNY% P\[aV[b\b`% N[Q

`f`aRZNaVP'k Johnston% -+* 9'+Q Na .(1 #PVaV[T Helicopteros Nacionales de Colombia, S.A. v.

Hall% ,.. H'F' ,(0% ,),&)1 #)10,$$' GUR QRSR[QN[al` P\[aNPa` dVaU aUR S\_bZ `aNaR N_R RcNYbNaRQ

j\cR_ N _RN`\[NOYR [bZOR_ \S fRN_`k b] a\ aUR QNaR aUR YNd`bVa dN` SVYRQ% N[Q N_R a\ OR _RcVRdRQ

V[ a\aNY _NaUR_ aUN[ V[ V`\YNaV\[ S_\Z \[R N[\aUR_' Id. Na .)(' JUR[ TR[R_NY Wb_V`QVPaV\[ ReV`a`%

aUR S\_bZ `aNaR ZNf ReR_PV`R Wb_V`QVPaV\[ \cR_ aUR QRSR[QN[a \[ N[f ZNaaR_% RcR[ VS aUR ZNaaR_ V`

b[_RYNaRQ a\ aUR QRSR[QN[al` P\[aNPa` dVaU aUR S\_bZ' Id. Na .)+'

JUR[ N ]YNV[aVSS N``R_a` `]RPVSVP Wb_V`QVPaV\[ \cR_ N [\[&_R`VQR[a QRSR[QN[a% aUR 6\b_a

Zb`a QRaR_ZV[R #)$ dURaUR_ jaUR QRSR[QN[a ]b_]\`RSbYYf QV_RPaRQ Va` NPaVcVaVR` a\dN_Q aUR S\_bZ

`aNaR \_ ]b_]\`RYf NcNVYRQ Va`RYS \S aUR ]_VcVYRTR` \S P\[QbPaV[T NPaVcVaVR` aUR_R%k N[Q #*$ dURaUR_

jaUR P\[a_\cR_`f N_V`R` \ba \S \_ V` _RYNaRQ a\ aUR QRSR[QN[al` P\[QbPa dVaU aUR S\_bZ `aNaR'k

Freudensprung v. Offshore Technical Servs., Inc., +/1 9'+Q +*/% +,+ #-aU 6V_' *((,$' GUR SNPa

aUNa N GReN` ]YNV[aVSS `bSSR_RQ `\ZR UN_Z V[ GReN` V` V[`bSSVPVR[a a\ R`aNOYV`U `]RPVSVP

Wb_V`QVPaV\[' Revell v. Lidov% +)/ 9'+Q ,./% ,/+ [' ,) #-aU 6V_' *((*$' ENaUR_% aUR S\Pb` \S aUR
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`]RPVSVP Wb_V`QVPaV\[ V[^bV_f V` \[ jaUR _RYNaV\[`UV] ORadRR[ aUR QRSR[QN[a% aUR S\_bZ% N[Q aUR

YVaVTNaV\['k Freudenspreung% +/1 9'+Q Na +,+' 6\[aNPa` aUNa N_R j_N[Q\Z% S\_abVa\b`% \_

NaaR[bNaRQk Q\ [\a `NaV`Sf aUR ZV[VZbZ P\[aNPa` _R^bV_RZR[a' Moncrief% ,0) 9'+Q Na +)*'

=S aUR ]N_aVR` UNcR [\a P\[QbPaRQ Wb_V`QVPaV\[NY QV`P\cR_f% N ]YNV[aVSS [RRQ \[Yf ZNXR N

]_VZN SNPVR `U\dV[T aUNa aUR QRSR[QN[a V` `bOWRPa a\ ]R_`\[NY Wb_V`QVPaV\[% N[Q aUR ]YRNQV[T` N[Q

NSSVQNcVa` N_R a\ OR P\[`a_bRQ V[ aUR YVTUa Z\`a SNc\_NOYR a\ aUR ]YNV[aVSS' Id. =S aUR ]YNV[aVSS

ZNXR` N ]_VZN SNPVR `U\dV[T \S ZV[VZbZ P\[aNPa`% aUR[ aUR Ob_QR[ `UVSa` a\ aUR QRSR[QN[a a\

`U\d aUNa aUR 6\b_al` ReR_PV`R \S Wb_V`QVPaV\[ d\bYQ [\a P\Z]Yf dVaU jSNV_ ]YNfk N[Q j`bO`aN[aVNY

Wb`aVPR'k Freudenspreung% +/1 9'+Q Na +,+' =[ ZNXV[T N Sb[QNZR[aNY SNV_[R`` QRaR_ZV[NaV\[% aUR

6\b_a Zb`a P\[`VQR_2 #)$ aUR Ob_QR[ \[ aUR QRSR[QN[a3 #*$ aUR S\_bZ `aNaRl` V[aR_R`a`3 #+$ aUR

]YNV[aVSSl` V[aR_R`a V[ P\[cR[VR[a N[Q RSSRPaVcR _RYVRS3 #,$ aUR WbQVPVNY `f`aRZl` V[aR_R`a V[ RSSVPVR[a

_R`\YbaV\[ \S P\[a_\cR_`VR`3 N[Q #-$ aUR `RcR_NY `aNaR`l `UN_RQ V[aR_R`a V[ Sb_aUR_V[T Sb[QNZR[aNY

`\PVNY ]\YVPVR`' Stroman Realty, Inc. v. Wercinski% -)+ 9'+Q ,/.% ,0/ #-aU 6V_' *((0$'

4QQVaV\[NYYf% N ]N_af ZNf PUNYYR[TR cR[bR Of N``R_aV[T aUNa cR[bR V` VZ]_\]R_ V[ N

_R`]\[`VcR ]YRNQV[T \_ Of SVYV[T N Z\aV\[' 9RQ' E' 6Vc' D' )*#O$#+$' 4 P\b_a ZNf QRPVQR dURaUR_

cR[bR V` ]_\]R_ ON`RQ b]\[ j#)$ aUR P\Z]YNV[a NY\[R3 #*$ aUR P\Z]YNV[a `b]]YRZR[aRQ Of aUR

b[QV`]baRQ SNPa` RcVQR[PRQ V[ aUR _RP\_Q3 \_ #+$ aUR P\Z]YNV[a `b]]YRZR[aRQ Of b[QV`]baRQ SNPa`

]Yb` aUR P\b_al` _R`\YbaV\[ \S QV`]baRQ SNPa`'k Ambraco, Inc. v. Bossclip B.V.% -/( 9'+Q *++% *+0

#-aU 6V_' *((1$ #^b\aV[T Ginter ex rel. Ballard v. Belcher, Prendergast & Laport% -+. 9'+Q ,+1%

,,1 #-aU 6V_' *((0$$'

<R_R% aUR Z\aV\[ a\ QV`ZV`` V` ]_RZV`RQ \[ N [bZOR_ \S SNPabNY QV`]baR`% V[PYbQV[T aUR

ReaR[a \S 78= N[Q 76Dl` V[c\YcRZR[a V[ NPaVcVaVR` dVaUV[ aUV` QV`a_VPa' 78= _RYVR` \[ Va`

P\[aR[aV\[ aUNa Va V` `\YRYf N YVPR[`RR% N[Q V` [\a V[c\YcRQ V[ Va` ]N_R[a P\_]\_NaV\[l` NPaVcVaVR` V[
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