CHAPTER 27
ARBITRATION

By John Allen Chalk?

INTRODUCTION

Arbitration as a dispute resolution method was practiced at least as early as the
Phoenician merchants and Philip 1l of Macedon (Alexander the Great’s father). The English
used arbitration to resolve commercial disputes as early as the thirteenth century. George
Washington put an arbitration clause in his last will and testament. During the U.S. colonial era
arbitration was used as an alternative to expensive, slow, and unpredictable judicial processes.
Today arbitration is a dispute resolution method used in many different fields — labor,
employment, construction, real estate, commerce and business, healthcare, insurance and
reinsurance, elections, transportation, banking and finance, public works and procurement, oil,
gas, and other minerals, alternative energy, intellectual property, franchising, mergers and
acquisitions, entertainment, telecommunications, consumer, and international commercial
transactions. One example of the proliferation of arbitration use can be seen in the many
separate kinds of arbitration rules created and published by the American Arbitration
Association.?

ARBITRATION - A CREATURE OF CONTRACT

Arbitration is “a matter of contract,” also often described as “a creature of contract.”
Every attempt to compel the arbitration of a dispute begins with a state or federal court making
two determinations: (1) Does a valid arbitration agreement exist? and (2) Are the asserted claims
within the scope of the arbitration agreement?* Both of these determinations are made by a court

applying state law contract construction principles and defenses. These determinations open the
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door for courts to attempt more expansive intrusions into the dispute that parties previously
agreed to arbitrate.® Trial courts are tempted to investigate the dispute subject to an arbitration
agreement rather than limit the court’s inquiry to the two questions of (1) valid arbitration
agreement and (2) claim within scope of the arbitration agreement. This temptation ignores the
severability doctrine that distinguishes the arbitration agreement from the contract containing the
arbitration agreement.® There is also continuing confusion among trial courts about what issues
or questions are to be resolved by the trial court or by the arbitrator in the arbitration being
compelled — the “arbitrability” or “gateway” question.” The U.S. Supreme Court has made it
clear that the parties have the contractual power under the FAA to delegate “gateway” and
“arbitrability” questions to the arbitrator.®
ARBITRATION’S MULTI-FACETS

Avrbitration, always a creature of contract, has many facets and distinctions. It is either
domestic or international. Applicable arbitration law is either state® or federal or both. It is either
administered by an arbitral institution® or non-administered. It has party-agreed arbitration rules
or no agreed arbitration rules. It is usually between or among signatories to an arbitration
agreement but it can also include non-signatories under certain circumstances.* It is conducted
by a single arbitrator or a panel (usually) of three arbitrators. The arbitrators are neutral,
independent, and impartial toward the parties,'? unless the parties have agreed that one or more
arbitrators may act as non-neutrals.® Arbitration agreements may arise either pre-dispute or
post-dispute. The vast majority of U.S. domestic arbitrations arise out of pre-dispute arbitration
agreements. Most parties are highly reluctant to agree to arbitrate a dispute once the dispute has
arisen. One sees few post-dispute arbitration agreements but they are permitted under applicable
law. Arbitration also may be non-binding®* but is usually binding.*
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DOMESTIC ARBITRATION IN THE UNITED STATES

Domestic arbitration as used in this chapter is arbitration in which all parties are
residents, citizens, or domiciled in the U.S. Domestic arbitrations are governed by Chapter 1 of
the Federal Arbitration Act!® (“FAA”) or the various arbitration acts adopted by the individual
states of the U.S.1” Domestic arbitration uses the courts of the United States (state and federal)
to enforce arbitration agreements and to confirm, modify, or vacate domestic arbitration awards.
If an arbitration is not an international commercial arbitration, it is a domestic arbitration.®

The Federal Arbitration Act, adopted in 1925,'° authorized U.S. courts to honor pre-
dispute arbitration agreements.?® The FAA was enacted in response to widespread judicial
hostility at the time to pre-dispute arbitration agreements.?! Previously, U.S. courts did not
enforce pre-dispute arbitration agreements. Parties were free to disavow such agreements with
impunity. The U.S. Supreme Court has stated many times that the FAA’s primary purpose is “to
ensure that ‘private agreements to arbitrate are enforced according to their terms’.”?2 This means
that pre-dispute arbitration agreements are no longer disfavored in U.S. courts.?® Arbitration
agreements, whether pre-dispute or post-dispute, are highly favored and readily enforceable by
U.S. courts.

Domestic arbitration in the United States is also authorized and supported by state
arbitration statutes.* Most of the U.S. state legislatures have adopted either the Uniform
Arbitration Act (the “UAA”)? or the Revised Uniform Arbitration Act (the “RUAA”).2® Both of
these model acts were drafted and promulgated by the Uniform Law Commission of the National
Conference of Commissioners on Uniform State Laws. The RUAA was revised to include
developments in arbitration law since 1955 and to make the RUAA even more compatible with
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the FAA and FAA jurisprudence that has developed since 1955.27 The Texas General
Avrbitration Act is modeled after the UAA. The Texas legislature has not yet adopted the RUAA.
DOMESTIC ARBITRAL INSTITUTIONS

There are a number of arbitral institutions operating in the United States. Each of these
institutions offers distinct arbitration services. Some of these institutions are for-profit?® but
most are not-for-profit. Some of them are appointing authorities (i.e., they assist parties in
identifying and selecting potential arbitrators). These arbitral institutions may or may not have
promulgated arbitration rules. Some maintain lists or “panels” of potential arbitrators available
to arbitration parties. Some train arbitrators and have required amounts of annual continuing
arbitrator training (e.g. American Arbitration Association). Many of them are arbitration
administrators who offer a wide range of services to the parties throughout the entire arbitration
process including institutional arbitration rules, applicable codes of arbitrator ethics,?® arbitrator
selection, administrative services, and the handling of party complaints or objections to sitting
arbitrators.

Many of the “horror stories” one hears about arbitrations gone bad result from non-
administered, ad hoc, private arbitrations with inexperienced, untrained arbitrators and poorly
drafted arbitration agreements with no arbitral institution to manage the process or intervene to
resolve process difficulties.

These domestic arbitral institutions include: American Arbitration Association
(“AAA”)%0; JAMS, Inc. (formerly known as Judicial Arbitration and Mediation Services, Inc.)
(“JAMS”)3L; International Institute for Conflict Prevention and Resolution (“CPR”)32; Financial
Industry Regulatory Authority (“FINRA”)3%; American Health Lawyers Association ADR
Service (“AHLA”)®* ; Council of Better Business Bureaus, Inc. (“BBB”)*®; American Dispute
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Resolution Center, Inc. (“ADRC”)%; Conflict Solutions of Texas, Inc. (“CST”)*"; Resolute
Systems, LLC (“RSI”)%; National Association of Mutual Insurance Companies Arbitration
Services (“NAMIC”)%; and Arbitration Forums, Inc. (“AFI1”).4

AAA reported 1,875 employment arbitration cases filed in 2012, an approximate five
percent (5%) increase in employment filings over 2011’s number of new employment cases.
This number does not account for the many other areas in which AAA administers arbitrations.
FINRA reported a total of 3,714 new arbitration cases were filed in 2013, and 751 arbitration
cases were closed in 2013. AHLA ADR Service promulgated new administered Rules of
Procedure for Arbitration effective April 7, 2014. Prior to this date, AHLA ADR Service did not
administer arbitrations and were basically an arbitrator appointing service with approximately
two hundred fifty arbitrators on its panel. CPR also became an arbitrator administrator with its
promulgation of new Administered Arbitration Rules effective July 1, 2013.

Various kinds of services are provided by these domestic arbitral institutions. Many have
their own distinctive promulgated arbitration rules and codes of conduct.*! Some have additional
protocols that suggest ways to minimize arbitration costs and maximize arbitration efficiency.*?
An arbitration party or user should carefully review each institution’s website and locate and
interview some prior user of a particular institution’s arbitration services before initiating an
arbitration with that institution.

INTERNATIONAL COMMERCIAL ARBITRATION

International commercial arbitration has existed almost as long as humans have traded
with each other. International commercial arbitration is generally limited to business,
commercial, financial, investment, and construction arbitrations. International commercial
arbitration has also been encouraged by international treaties and conventions to which sovereign
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powers (countries and nations) have become signatories. The most prominent of these treaties is
the “Convention on the Recognition and Enforcement of Foreign Arbitral Awards” (the “New
York Convention”), a United Nations-sponsored treaty. The New York Convention, as of
November 26, 2013, has been ratified by one hundred forty-seven (147) signatories including the
United States.** The New York Convention was first drafted in 1953 by the International
Chamber of Commerce, Paris France. A final draft of the New York Convention was approved
and became effective June 7, 1959.

Another treaty is the “Inter-American Convention on International Commercial
Arbitration” (the “Panama Convention”), also United Nations-sponsored. = The Panama
Convention was adopted January 30, 1975 (effective for the United States as of October 27,
1990). The Panama Convention, as of May 1, 2014, has been ratified by nineteen (19) nations
including the United States.**

The “Convention on the Settlement of Investment Disputes Between States and Nationals
of Other States” (“ICSID”) was introduced in 1965.% Approximately one hundred sixty (160)
national states have signed or ratified ICSID.*® ICSID established its Centre for the Settlement
of Investment Disputes that has its procedural arbitration rules. Other transnational arbitration
treaties include the Convention Establishing the Multilateral Investment Guarantee Agency
(“MIGA”), the United States Bilateral Investment Treaty (“USBIT”), and agreements supporting
programs of the Overseas Private Investment Corporation (“OPIC”).%’

The New York and Panama Conventions generally provide that U.S. courts must confirm
foreign arbitral awards unless one of the enumerated grounds in the applicable treaty for refusal
or deferral of recognition by a U.S. court exists.*® Both of these conventions require reciprocal
adoption by the foreign country in which the foreign arbitration award in question was issued.*°
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ICSID has several essential jurisdictional conditions for an arbitration to be accepted and
administered by it.°® The state must be an ICSID Contracting State and the investor must be a
person or entity that is a national of another ICSID signatory state. The dispute must arise
directly out of an investment in an ICSID Contracting State. The disputing parties must consent
in writing to the submission of their dispute to the Centre for the Settlement of Investment
Disputes.

The principal arbitral institution administering international commercial arbitrations is
the International Court of Arbitration (the “ICA”), sponsored by the International Chamber of
Commerce (the “ICC™), located in Paris, France.®® The ICA has administered more than 19,000
cases since its inception in 1923, has its own rules, and administrative staff. In 2012,
approximately 759 new ICA arbitration cases that were filed involved approximately 2,036
parties from 137 countries.>

Other arbitral institutions administering or facilitating international commercial
arbitration include the Cairo Regional Centre for International Commercial Arbitration

(www.crcica.org), the Hong Kong International Arbitration Centre (www.hkiac.org), the

Arbitration and Mediation Center of the World Intellectual Property Organization

(www.wipo.int), the Inter-American Commercial Arbitration Commission, the China

International Economic and Trade Arbitration Commission (www.cietac.org), the Beijing

Arbitration Commission (www.bjac.org) the Organization for the Harmonization of Business

Law in Africa (www.ohada.orq), the Netherlands Arbitration Institution (www.nai-nl.orq), the

London Court of International Arbitration (www.lcia.org), the Singapore International
Arbitration Center (www.siac.org), the Australian Centre for International Commercial

Arbitration (www.acica.orq), the Arbitration Institute of the Stockholm Chamber of Commerce
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(wwwe.sccinstitute.com), and the International Centre for Settlement of Investment Disputes

(www.icsid.worldbank.orq).

ADMINISTERED and NON-ADMINISTERED ARBITRATION

It is difficult to anticipate at the initiation of a new arbitration case all the situations that
may occur throughout the arbitration process that will require an experienced, independent,
neutral third-party arbitration administrator. The arbitration administrator usually oversees and
performs the following tasks: (1) selection of the arbitrator; (2) initial determination of what
arbitration rules apply; (3) determination of how arbitration costs are borne by the parties; (4)
collection, management, and accounting for all arbitration costs, fees, and expenses; (5)
evaluation and determination of all objections to the arbitrator; (6) enforcement of deadlines for
final hearing and award; 7) review of award draft;>® (8) management of the parties after the final
award is issued; and (9) attention to efficiency and economy of the arbitration.

In a non-administered arbitration sometimes referred to as ad hoc or private arbitration,
the parties are left to themselves and to their arbitration agreement with no experienced third-
party neutral help to guide them through the arbitration. Even if the parties to a private
arbitration can get an experienced, independent, neutral arbitrator selected, there are issues that
may arise throughout the process that cannot be handled by the arbitrator without raising
impartiality, independence, and neutrality questions about the arbitrator.

In the private, ad hoc arbitration the arbitrator has additional roles and responsibilities not
required of the arbitrator in an administered arbitration. The arbitrator must also be the
administrator; accountant (keeping books and records of all deposits and payments related to
arbitration costs and fees); the escrow agent (for advance deposits for arbitrator fees and
expenses); the clerk and registrar for all pleadings and other submissions. The arbitrator, as
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administrator, must also handle objections to and complaints about the arbitration process, as
well as objections to the arbitrator’s continued service based on alleged bias or lack of
independence and neutrality. The arbitrator, as administrator, must manage getting the
arbitration completed timely. Administration of the arbitration by the arbitrator creates the risk
of ex parte communications with the arbitrator regarding process management issues (even if
inadvertent). The arbitrator as administrator must handle billing and collection for arbitrator’s
fees and expenses and other costs (especially where one party fails to make requested deposits
and payments). The absence of an experienced, impartial, neutral arbitration administrator
creates problems for the arbitrator that cannot be resolved efficiently and without the possibility
of creating the appearance of bias and loss of the arbitrator’s impartiality, neutrality, and
independence. Surveys indicate that sophisticated users of arbitration prefer administered over
non-administered arbitration. A non-administered arbitration can be managed by an experienced
arbitrator but all the potential risks of the appearance of bias and loss of impartiality, neutrality,
and independence cannot be eliminated. All these risks are exacerbated if the private, ad hoc
arbitration parties select an inexperienced arbitrator who then must act as both arbitrator and
administrator.
ADVANTAGES AND DISADVANTAGES OF ARBITRATION

Within the last ten years numerous objections to arbitration as an ADR method have been
raised, especially from consumer advocates about Internet marketing and sales transactions,
credit card agreements, and cellphone purchases. Since 2009, proposed amendments to the FAA
have been filed in each session of the U.S. Congress in an attempt to ban employment, consumer,
franchise, civil rights, and all other disputes that arise between parties of “unequal bargaining
power.”% S.B. 987 and H.R. 1873 introduced in the 111" U.S. Congress proposed to take away
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the arbitrator’s power to decide his or her own jurisdiction (“competenz-competenz”) and to
require a court, not the arbitrator, decide all questions of the validity and enforceability of an
arbitration agreement. The U.S. Congress in 2010 did bar pre-dispute employment arbitration
for federal contractors and subcontractors with U.S. Defense Department contracts over US$1
million.>®

During this same period business-to-business arbitrations, especially international
commercial arbitrations, increased. A number of U.S. law firms now have well-established
arbitration sections and practice groups devoted to both domestic and international commercial
arbitration. Both federal and state courts have almost unanimously recognized the benefits of
arbitration and that federal and state public policy favor arbitration.

The U.S. Supreme Court has stated that the “goal of the Federal [Arbitration] Act is the
expeditious resolution of claims and avoidance of cost and delay of litigation.”®® The U.S.
Supreme Court has also observed that “to delay review of a state judicial decision denying
enforcement of the contract to arbitrate until the state-court litigation has run its course would
defeat the core purpose of a contract to arbitrate.”® In the same decision, the U.S. Supreme
Court observed that to allow one party to ignore the [arbitration] contract and resort to the courts
“could lead to prolonged litigation, one of the very risks the parties, by contracting for
arbitration, sought to eliminate.”>8

Justice Alito, for the majority, in Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp. recognized
that parties are willing to wave “the procedural rigor and appellate review of the courts in order
to realize the benefits of private dispute resolution: lower costs, greater efficiency and speed, and
the ability to choose expert adjudicators to resolve specialized disputes.”®® The U.S. Supreme
Court has also recognized “the economics of dispute resolution”®® and protected the ability of
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parties to choose an arbitrator whose “knowledge and judgment concerning the demands and
norms of industrial relations”® they trust. In AT&T Mobility LLC v. Concepcion the Court
recognized that arbitration “allow][s] for efficient, streamlined procedures tailored to the type of
dispute.”®  The Court in Concepcion also recognized the parties’ right to select a
“decisionmaker” who is “a specialist in the relevant field,” to keep the proceedings “confidential
to protect trade secrets,” and to allow the informality of arbitral proceedings,” thereby “reducing
the cost and increasing the speed of dispute resolution.”®® The Fifth Circuit Court of Appeals
agrees that arbitration aims “to submit a dispute to a third party for speedy and efficient
resolution without resort to the courts.”%

Texas state courts have on many occasions described the benefits of arbitration as: (1)
“speed and lower cost”;® (2) “a rapid, inexpensive alternative to traditional litigation”;%¢ (3)
“expedited and less expensive disposition of a dispute”;®’ (4) “extraordinarily narrow” judicial
review of an arbitration award that limits “expense and delay” and preserves “the benefits of
arbitration as an efficient, economical system for resolving disputes”;%® (5) “a lower-cost,
expedited means to resolve disputes”;%® and (6) “efficiency and lower costs.” "

Arbitration advocates have observed that “courts tend to take longer, cost more money,
and lack the expert fact finders found in arbitration.”’* The advocates have also urged the
following additional benefits of arbitration: (1) flexibility; (2) informality; (3) party process
design; (4) adaptable process design; (5) arbitrator expertise; (6) limited discovery and e-
discovery; (7) efficient evidence presentation; (8) quick discovery dispute resolution; (9) privacy
and confidentiality; and (10) no required clothes and shoes removal twice-a-day for security
checks.

Avrbitration opponents cite the following criticisms of domestic arbitration: (1) no stare
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decisis; (2) mistakes of law and fact permitted in awards; (3) no formal rules of evidence
required; (4) application of ex aequo et bono’?; (5) limited judicial appeal; (6) privacy; (7)
confidentiality; (8) arbitration and arbitrator fees and costs; (9) proliferation and inefficiency of
motions to compel arbitration and motions to confirm or vacate awards filed and heard in courts;
(10) increased use of state law contract defenses that increase length and complexity of motions
to compel arbitration; and (11) arbitrators who do not aggressively manage the arbitration
process to greater economy and efficiency.

There have been numerous responses to these recent criticisms of arbitration from arbitral
institutions, arbitrators, arbitration users, academics, and other ADR groups. The College of
Commercial Arbitrators (“CCA”) convened more than one hundred interested stakeholders in
Washington, D.C. from business users, lawyers, arbitrators, and arbitration provider institutions
for a well-planned working session that produced “Protocols for Expeditious, Cost-Effective
Commercial Arbitration.”” These “Protocols” were published by CCA in 2010 and provided a
separate “Protocol for Business Users and In-House Counsel,” “Protocol for Arbitration
Providers,” “Protocol for Outside Counsel,” and “Protocol for Arbitrators.” All four “Protocols”
addressed the roles to be played by each of these four groups in promoting speed, efficiency, and
economy in arbitration. Out of this initiative coupled with increased arbitrator training provided
by arbitral institutions, informal and formal arbitrator groups, the American Bar Association,
state bar sections, law schools, and other ADR continuing education providers, the images of the
“muscular arbitrator” and the “managerial arbitrator” have developed. The “muscular” or
“managerial” arbitrator is the neutral arbitrator who can and will help the arbitration process be
more efficient and economical while honoring the parties’ due process rights.

THE ARBITRATION PROCESS
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How does an arbitration begin and end? What is the “life” or “process” of an arbitration
in the United States? Although arbitrations vary widely based on the factors discussed in this
chapter, there are common events that occur in almost all arbitrations.

1. The Arbitration Agreement. Every arbitration starts with an arbitration agreement
(often called an arbitration clause, especially if contained in an additional subject matter
agreement between the disputing parties).  Although infrequent, a post-dispute
agreement can begin an arbitration. Most arbitrations, however, begin with a pre-dispute
arbitration clause in an additional subject matter contract.

2. A Dispute Arises Within Scope of Arbitration Agreement. A dispute described in
the parties’ arbitration agreement arises.

3. The Demand for Arbitration. One of the disputing parties makes a demand for
arbitration to the other disputing party or parties and to the arbitral institution named in
the parties’ arbitration agreement (if an arbitral institution was named in the parties’
arbitration clause).

4. Arbitration Administrator Opens File. The arbitral institution previously selected by
the parties to administer the arbitration opens a new arbitration file upon receipt of the
demand for arbitration and may conduct an administrative conference with the parties
even before an arbitrator is selected.

5. Arbitrator Selected. An arbitrator or a panel of three (usually) arbitrators is selected as
described in the parties’ arbitration clause under the direction of the arbitral institution or
administrator, if any.

6. Arbitrator Performs Conflicts and Disclosures Checks. Parties provide the selected
arbitrator with full names of parties and principals of the parties as well as expected
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witnesses so that the potential arbitrator can perform conflicts of interest and disclosures
of interests, relationships, and other matters that relate to any and all of these disclosed
parties, lawyers, law firms, principals, and known witnesses.”

7. Arbitrator Discloses Conflicts of Interest and Disclosures. Selected arbitrator then
publishes to the arbitral institution or administrator any and all conflicts of interest and
disclosures of interests and relationships with the parties, the parties’ lawyers, the other
arbitrators, if any, and anticipated witnesses. These disclosures are communicated to the
parties for any objections to the initially selected arbitrator.

8. Arbitrator is Confirmed or Dismissed. Arbitral institution then reviews any responses
or objections to the selected arbitrator and decides if the selected arbitrator is neutral,
independent, impartial, and unbiased. If so, the selected arbitrator’s appointment is
confirmed.

9. Scheduling Conference with the Parties. Once the arbitral institution confirms the
appointment of an arbitrator or panel of arbitrators, a management conference is
convened with the parties to schedule all the major events required to get the dispute
resolved.®

10. Scheduling Order Drafted and Issued by Arbitrator. As a result of this initial
management conference the arbitrator drafts and issues a scheduling order that
establishes, inter alia, the final hearing dates, the final hearing location, the completion
of discovery deadline, the limitations on discovery, pleading specifications for claims,
counterclaims, and defenses, designation of expert witnesses, dispositive motions
deadlines, stenographic record requested or rejected by the parties, preparation and
exchange of final hearing exhibits, preparation and exchange of final hearing witnesses,
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pre-hearing and post-hearing briefs, confirmation of applicable arbitration law,
confirmation of substantive governing law, confirmation of applicable arbitration rules,
and any other matters specific to the particular dispute.

11. Arbitrator’s Handling of Interim Disputes. Interim disputes, if any, between or
among the arbitration parties are heard and decided immediately by the arbitrator so that
the final hearing dates are not compromised or delayed.

12. Conduct of Final Hearing. The final hearing is conducted, with or without a
stenographic record, and once all evidence has been received and the final, corrected
stenographic record is received by the arbitrator and made available to the parties, the
final hearing is closed.

13. Arbitrator Deliberations. The arbitrator or the panel of arbitrators deliberates and
decides the dispute presented by the parties.

14. Arbitrator Drafts Final Award. The arbitrator drafts the final award that disposes of
all the issues raised by all the parties in the final hearing, and after review by the arbitral
institution or administrator, the arbitrator signs and issues the final award.

15. Arbitrator’s Power Ends. Subject to timely requests to correct clerical, typographical,
or computational errors in the final award,’’ the arbitrator loses his or her power to act as
arbitrator in this matter upon issuance of the final award and no longer can take any
authorized action regarding the arbitration.”

16. Post-Award Actions.  Once the parties receive the arbitration award, decisions have to
be made about how to enforce any relief granted. The arbitration law applicable to the
award will provide deadlines for confirmation, modification, and vacation of the
award.” Each of these post-award actions has a deadline that must be determined
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immediately upon a party’s receipt of the award. The applicable arbitration law
establishes these filing deadlines.
MOTIONS AND APPLICATIONS TO COMPEL ARBITRATION

When a party to an arbitration agreement refuses to comply with the arbitration
agreement what are the other party’s options? The FAA provides for a “petition proceeding in
FAA 84. If the court is satisfied there is no issue about the agreement to arbitrate or the failure
to comply, “the court shall make an order directing the parties to proceed to arbitration in
accordance with the terms of the agreement.”® This hearing should be “expeditious” and

“summary.”8!

Interlocutory appeals are authorized for failure to stay litigation under 83 and
compel arbitration under §4 of the FAA. 82

The TGAA provides for an “application” that shows an agreement to arbitrate and the
opposing party’s refusal to arbitrate.®® The Texas trial court “shall order the arbitration if it finds
for the party that made the application.”® If a party opposing an application denies the existence
of the agreement to arbitrate, “the court shall summarily determine that issue.”® Interlocutory
appeals are authorized for “denying an application to compel arbitration made under Section
171.021” and “granting an application to stay arbitration made under Section 171.023.”% Both
the TGAA and the FAA interlocutory relief can now be obtained by appeal. FAA interlocutory
relief no longer requires mandamus in Texas appellate courts.8” Appeals in Texas subject to the
FAA may now be taken “under the same circumstances that an appeal from a federal district
court’s order or decision would be permitted by 9 U.S.C. Section 16.”%8

CLASS ARBITRATION AND CONSOLIDATED ARBITRATION

Class arbitration and class action waiver have generated lots of attention and discussion

since Green Tree Financial Corp. v. Bazzle.®® The parties’ arbitration agreements® in Bazzle
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were contained in a retail installment contract and security agreement for the financing of home
improvements in South Carolina. Both the South Carolina trial court and Supreme Court
concluded that the arbitration agreement’s silence about class arbitration waiver permitted class
arbitration that the claimant had originally demanded.®® The U.S. Supreme Court reversed the
South Carolina Supreme Court and remanded with instructions that the arbitrator, not the South
Carolina courts, should decide whether the parties’ arbitration agreement permitted class
arbitration. The U.S. Supreme Court found that the arbitration agreements in question did not
clearly preclude class arbitration.

The U.S. Supreme Court revisited class arbitration in Stolt-Nielsen® and held that class-
wide arbitration can only be compelled under the FAA if there is specific evidence that the
parties consented to the availability of class arbitration. In Stolt-Nielsen, the parties stipulated
that they had never agreed on class arbitration. Based on this stipulation, the Supreme Court
reversed the arbitrator’s decision to permit class arbitration. What Stolt-Nielsen left unanswered
was what contractual language in the arbitration agreement will be sufficient to show the parties
consented to class arbitration as well as who — the court or the arbitrator — decides if the parties’
arbitration agreement allows for class arbitration.

The U.S. Supreme Court also considered class arbitration in 2011, in a California case in
which the federal district court denied consumers class arbitration based on California’s Discover
Bank®® rule that class arbitration was unconscionable.* The consumer arbitration clause in
question contained a class arbitration waiver.®®> The U.S. Supreme Court held that the FAA
preempted this California unenforceability of class arbitration waiver.%

Then in 2013 the U.S. Supreme Court upheld an arbitrator’s decision to order class
arbitration even though the parties’ arbitration agreement didn’t contain specific class arbitration

ARBITRATION Page 17 of 27
Dm133663



language.®” The New Jersey trial court, the Third Circuit, and the U.S. Supreme Court upheld
the arbitrator’s order of class arbitration.®® There was language in the parties’ arbitration
agreement that implicitly included class arbitration and the arbitrator carefully parsed this
language explaining how and why he interpreted the parties’ arbitration agreement to include
class arbitration.®® The U.S. Supreme Court decided that the arbitrator did not exceed his
powers!® in construing the parties’ arbitration agreement. %t

Two arbitral institutions have promulgated class arbitration rules.’®> However, numerous
questions remain for class arbitration including confirmation or vacatur of the arbitration clause
construction and the class certification determinations by the arbitrator. These questions also
implicate the distinctions, especially for appeal purposes, of interim versus final arbitration
awards.

The federal circuits are split on consolidation of separate arbitrations (as distinguished
from class arbitration). Most of the arbitration consolidation cases in the U.S. relate to shipping
and charter party agreements that have traditionally included arbitration clauses. Many of these
disputes have common parties, common law and fact issues, possibility of conflicting awards,
and other common issues that support consolidation of separate arbitrations.'®® Most of these
consolidation cases have arisen in the Second Circuit where the district and circuit courts have
concluded that consolidation of separate arbitrations can be ordered if the common-law tests are
met even if the applicable arbitration agreements do not expressly authorize such
consolidations.'® The Fifth, Ninth, and Eleventh Circuits have only ordered consolidation of
separate arbitrations where the applicable arbitration agreements authorized consolidation.%

DAMAGES AVAILABLE IN ARBITRATION
All damages available in litigation are also available in arbitration unless the parties’
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arbitration agreement limits the damages available. However, federal statutory damages and
remedies cannot be limited by contract as a violation of public policy.X® Since Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., the U.S. Supreme Court has encouraged the
arbitration of federal statutory claims.X®” With Gilmer v. Interstate/Johnson Lane Corp., the
Court made it clear that parties who make arbitration claims based on federal statutes are entitled
to all the remedies provided in the federal statutes on which the parties rely in arbitration.®

Exemplary and punitive damages are also available in arbitration.1®® Most of the major
arbitral institutions’ arbitration rules permit the arbitrator to award punitive and exemplary
damages.!'® The RUAA §21(a) specifically authorizes the arbitrator to award punitive damages
if available in court for the same claim; however, RUAA 821(d) requires that the arbitrator
specify “the basis in law” for the punitive damages award and state the amount of such damages
separately from other relief granted in the award.

STANDARDS OF REVIEW FOR ARBITRATION APPEALS

An arbitration award has the effect of a final judgment of a court of last resort and is
conclusive on the parties.!' A mere mistake of law or fact or the arbitrator’s failure to correctly
apply the law to the facts is not sufficient to vacate an arbitration award.*?113 A trial court’s
confirmation or vacatur of an arbitration award is reviewed de novo “while giving strong
deference to the arbitrator with respect to issues properly left to the arbitrator's resolution.”!* A
reviewing court will not substitute its judgment for the arbitrator’s award because the court
would have reached a different decision.'*® An arbitration award is entitled to “great deference”
by the reviewing court.}'® The reviewing court focuses on “the integrity of the process, not the
propriety of the result.”*” The losing party attempting to vacate an arbitration award “bears the
burden in the trial court of bringing forth a complete record that establishes its basis for vacating
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the award.”**® An arbitration award governed by the FAA can only be vacated, corrected, or
modified based on one of the statutory grounds stated in 9 U.S.C. 8810 and 11; otherwise, the
trial court must confirm the award.!'® However, judicial review of awards governed by the
TGAA may be expanded beyond the TGAA’s and FAA'’s statutory restraints when the expanded
review is limited to “reversible error” permitted in Texas courts.'?® Some intermediate appellate
courts in Texas have followed Hall Street in not recognizing Texas common-law grounds for
vacatur?! while other courts have recognized Texas common-law vacatur grounds.?2
THE ARBITRATION CLAUSE
The agreement clause or agreement is the foundation for every arbitration. Arbitration is
a matter of contract or a creature of contract.!?® The parties’ arbitration agreement is the
roadmap for the process.*?* Careful, prescient drafting is required for the arbitration agreement
to do its job when a dispute arises between or among the parties thereto. The following
questions need to be asked and answered when an arbitration agreement is being drafted:
1. Who will sign the agreement?
2. What disputes are to be arbitrated?
3. Has the scope of all future claims to be arbitrated been definitively stated?
4. Will the arbitrator(s) be granted the power to decide all issues of arbitrability and all
challenges to the enforceability of the arbitration agreement?
5. Will arbitrators be placed under any restraints or powers limitations?
6. If so, what impact on the arbitration process will these arbitrator restraints or limited
powers have?
7. Will time limits for the arbitration process be included in the agreement?
8. If so, are these time limits reasonable for completion of the anticipated arbitrations?
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

24,

25.

26.

27.

Will the anticipated arbitrations be administered or non-administered?

How many arbitrators will be appointed for each dispute?

How will the arbitrator(s) be selected?

Will a claim amount threshold trigger the required appointment of three arbitrators or
more?

If so, what will be the amount of the claim amount threshold?

Will the arbitrator(s) be neutral or non-neutral?

What code of ethics will govern the arbitrator?

What arbitration law will govern the process?

What arbitration rules will apply to the process?

Where will the arbitration occur?

Will time limits be imposed on each arbitration other than those specified in the
arbitration rules adopted?

What happens if one of the parties to the dispute refuses to pay its required arbitration
fees and expenses?

Will the arbitration be confidential?

If so, what participants in the arbitration will be obligated to maintain confidentiality?
Does the arbitration agreement clearly distinguish the substantive governing law of the
entire contract from the arbitration law?

Does the agreement provide that all awards are final, binding, and enforceable?

Is class arbitration to be waived?

Who will determine if class arbitration has been waived — the court or the arbitrator?

If class arbitration is allowed, what class arbitration rules will control the process?
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28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

Are arbitrations under this agreement subject to consolidation with other similar
arbitrations?

If so, what conditions must each consolidated arbitration meet to be consolidated?

Who will make the consolidation decision — the court or the arbitrator?

Avre limits to be placed on discovery in each arbitration?

If so, what limits?

Are limits to be placed on discovery of electronically stored information?

If so, what limits?

Avre limits on dispositive motions to be agreed?

If so, what limits?

Are statutes of limitation to be applied to claims made pursuant to the arbitration
agreement?12°

If so, what statutes of limitation are to be included in the arbitration agreement?

Will evidence in arbitration hearings to be limited?

If so, what limits?

Will evidence be permitted in hearings by written declarations of the witnesses?

Will any limits be placed on damages and remedies?

Will attorney’s fees, arbitration fees and expenses, pre-award and post-award interest be
available to the parties?

If so, on what basis and to which parties?

Will the agreement contain any conditions precedent to arbitration?

If so, have the conditions precedent been stated clearly and been made subject to limited

time periods?
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47. Will the arbitrator have sanctions powers?
48. If so, are the arbitrator’s sanctions powers adequately described?
CONCLUSION
Arbitration is an important ADR method that can resolve intractable disputes
economically and efficiently. Arbitration requires thoughtful use of its complex process from
arbitration agreement drafting to post-award action. Arbitration jurisprudence is rapidly
developing in the United States as well as in foreign jurisdictions. Although there are criticisms
of the process, arbitration can and more often than not produces timely, economical, and efficient

dispute resolution.
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